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Petition for Reconsideration (petition) of the Memorandum Opinion and Order (1vfO&O)

replies to the opposition filed by MCr Telecommunications Corporation (Mel) against SBC's

Section 1.106 of the rules of the Federal Communications Commission (Commission), hereby

As a threshold matter, Mer implicitly admits that SBC's petition is meritorious since

that must have Office of Management and Budget (OMB) approval before effectiveness. While

(SWBT), Pacific Bell, and Nevada Bell, (collectively, the SBC Companies) and pursuant to

SBC Communications Inc. (SBC), on behalf of Southwestem Bell Telephone Company

Mcr does not dispute that the Commission's action constituted a new "infonnation collection'l

Companies begin collecting new information on their subscribers (information which had not

lines," it does not address the ramifications of the Commission's requirement that the SBC

previously been required to be reported pursuant to a valid OMB authorization.) Since no OMB

the infonnation on the non-primary line subscribers cannot be mandated (either to force a refund

Mer disputes the fact that the Commission's action constituted a new definition of "non-primary

or to bill the non-primary line subscribers in the current tariff.) This conclusion is apparently
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beyond dispute since it has not been addressed by MCr or any other party.l

I. THE MO&O'S RETROACTIVE DEF1NITION OF "NON-PRIMARY" LINES
MUST BE REVERSED.

In short, the Commission did not tell Pacific how to count non-primary lines for the

December 1997 tariff filing. Pacific was required to make its best guess, and did so reasonably.

The MO&O now states that Pacific guessed wrong. lfthe MO&O had just stated that the new

definition now revealed by the MO&O would be used only on a going-forward basis, that would

be bad enough (given the deficiencies detailed in SBC's Petition). But the MO&O takes the

further egregious step ofpenalizing Pacific for not having guessed right by ordering a refund

based on the new definition, while providing interexchange carriers (lXCs) an unwarranted

windfall (as described in greater detail in Section IV')

Mel asserts that the MO&O did not adopt a new definition of ,'non-primary" lines,

"but simply acted pursuant to its well-established authority to make interpretations of its rules

and orders in a tariff investigation."2 Mcr claims that the Commission '5 action in the MO&O, in

determining whether Pacific's non-primary line definition was reasonable and applied in a

reasonable manner, is different than the activity ofhaving the Commission provide its own new

deftnition.

Mcr notes a distinction without a real difference. The MO&O's action now de facto

defines "non-primary" lines retroactively in the face of a pending rulemaking proceeding to do

the same. Pacific is being penalized for not meeting the Commission's expectations of what a

I Likewise, the remainder of the !XC industry, by choosing not to oppose SBC's Petition,
shows no objection to SBC's claim on this or any of SBC's other points.

1 Mcr at p. 2 (footnote omitted).
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proper definition of non-primary lines should be (even though affected LECs were imploring the

Commission to define "non-primary" lines before they were required to implement the tariff

changes), and is thus being told, (however vaguely) what a proper definition should now be.

Pacific now has some guidance (albeit not a formal decision in CC Docket No. 97-181) to

determine how non-primary lines should be defmed in the future.)

As MCl admits, at the time of the tariff filings, "the Commission had not yet adopted n

defmition of nonprimary iines.... '" Further, not only had the Conunission not yet adopted a

formal defmition of non-primary lines, it provided virtually no guidance as to the proper range of

definitions. Pacific and all other local exchange carriers (LECs) were merely told to use their

own judgment and effort to implement a proper definition and application. Not only had the

Commission not adopted a definition of non-primary hnes at the time of the tariff filing (even

though the Access Charge Reform Order had assured the industry that the defmition would be

issued in time),5 it still has not done so. The lack of written guidance is crucial here. The LECs

were informed by conference call and never in writing that each of them should employ their

own definitions. Given the complete lack ofguidance on how to define non-primary lines,

Pacific's defmition must, by default, be found reasonable, at least as to the retroactive period.

MCl claims that Pacific's practice "effectively nullified the Access Reform Order's

J The process ofhaving the Commission define a term in a tariffproceeding is always
problematic. The parties to the official rulemaking docket (CC Docket No. 97-181) may not be
the same as those in the tariff proceeding.

• MCI atp. 3.
j Access Charge Refonn 12 FCC Rcd 15982 (1997), at para. 83.
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primary/nonprimary line distinction."6 MCl, however, completely fails to recognize the plain

language of the Access Charge Refonn Order. The Access Charge Reform Order states that it is:

''not defining 'primary' or 'non-primary' lines in this Order."7 Without a "definition" the

"distinction" cited by MCl cannot be made. R

n. THE COMMlSSION'S PRESCRIPTION WAS UNREASONABLE.

Mel asserts that the MO&O's resort to public data sources was reasonable since the

Commission did not have access to Pacific's billing records. MCl thus implies that Pacific's

billing records would have revealed the same figures as the Commission's public data sources,

had the Commission had access to the Pacific billing records.

MCI again misses the point. Pacific's billing records at the time of the tariff filing did

not have the information to determine a percentage of non-primary lines similar to that of the

public data sources. MCl, like the MO&O, ignores the fact that Pacific's billing records, at the

time of the tariff filing, could not reliably discern any more non-primary lines than those used in

the filing. Mel makes reference to the public statements of Pacific Bell, as well as the figures in

the public data sources. Nevertheless, the definition of "additional" lines used in these

statements and data sources may not be the same as that intended by the Commission for "non-

6 MCl atp. 3.

7 Access Charge Reform Order, para. 83.
B Also noteworthy is the fact that the LECs were given less than two months from the

time of the October 27, 1997 conference call directing them to implement their own definition in
the tariff filing, as compared to the five and one half months the Commission has taken to
determine that Pacific's definition was unreasonable. If the definition used by Pacific Bell was
as unreasonable as the MO&O determined, certainly that determination shOUld have been
provided to Pacific Bell much sooner for implementation. If, on the other hand., it truly took five
and one half months for the Commission to determine that Pacific Bell '5 definition was
unreasonable, Pacific Bell should be given at least five and one half months to implement any
definition change.
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primary" line.9 Thus, the definitions used by the public statement and the public data sources are

irrelevant and cannot be used for the harsh remedy of a prescription.

The standard company (pacific Bell) deftnition and count of "additional" lines (ADLs)

(as used in. the Pacific Bell public statement cited in the MO&O) come from PARlS (Product and

Revenue Infonnation System). It is pulled from PARIS as a distinct element code. PARIS

information is populated as a direct result of a field identifier (FID) that is placed alongside a

normal access line USOC order. The FID is placed on incoming orders by the PREMISE

system, which defines an ADL as ··more than one line into a customer premises."

The ADL Fill was developed many years before the Conunission ever conceived of the

idea of non-primary lines. The ADL FID merely indicates that there is another line into a

premise. 1O The ADL FID is insensitive to the specifics of the other line, it is only dependent on

its existence. The ADL FID is not dependent on the customer's billing name (consolidated or

separate bills) or the relationship of the parties in the premise (roommates, fraternity or sorority

members, boarders, siblings, parents and children, multiple families, etc.)

California demographics indicate a large number of multiple households in single family

dwellings:

• High number of families in California that live together.

• High housing costs, so people have roonunates.

9 Pacific cannot say whether the definition used by these data sources for "additional" line
matches the Commission's definition of "non-primary" line since the Conunission has not yet
fonnaIly defmed that tCIm. Pacific assumes that the eventual defmition of "non-primary" line
will be similar to that implied by the MO&O.

10 The ADL FID is used to alert the technician when installing service. The ADL Fill
indicates to the installer that there is another line somewhere in the premise and that it should not
be disconnected when establishing service for the additional line.
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• High number ofcolleges with roommate and boarder situations.

Thus, the ADL FID would count these subscribers as ADLs, but the defInition of "non-primary"

line used by Pacific Bell's billing system would not count them as "non-primary."" Pacific

Bell's treatment is consistent with the Commission's decision in paragraph 33 of the MO&O.

As pointed out in SBC's Petition, the non-primary line count in Pacific Bell was lower

than the number anticipated by the MO&O because SBC's definition only considers a line to be

non-primary if it is a line "billed on" the customer record, i.e., a multi-line residential amount.

Since a formal definition has not yet been adopted by the Commission, mdtiple proposed

defmitions have been found reasonable. 11 There should be nO surprise that these multiple

definitions provide varying percentages (from LEC to LEe) of non-primary lines. It is

unreasonable for the MO&O to hold Pacific Bell's definition to be unreasonable by finding the

percentage resulting from it to be too low, when the MO&O's "studies" are made up of the

various percentages (from the other regions that used various defmitions). Thus, the "evidence"

cited by the order is irrelevanfJ and the refund cannot stand.

11 In the following situations, an ADL Fill would be populated but the line would not
currently be classified as a non-primary line for billing purposes:

• A second line is ordered for Jane Customer's house by her adult son, John Customer,
who lives with her. The bill for the second line is in John's name and he will pay the

bill.

• Jane Customer calls to order a line for herself She lives with Mary Customer, a
roommate, who already has a line to the house. Jane will get a separate bill and pay
the bill herself.

11 The MO&O itself (in paras. 33-39) notes that the various LECs adopted varying
defInitions of"non-primary" lines.

J) Clearly, as noted in SBC's Petition, had the "evidence" been placed into the record at a
time that would have allowed SBC to respond, the Commission would have been made aware of
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III. THE REFUND IS UNWARRANTED.

MCl claims that "[b]ecause Pacific clearly overcharged the IXCs by a substantial amount,

the Commission should reject SBC's request for reconsideration of the refund requirement.""

MCl, however, agrees that at least a portion of the "overcharge" was "offset by other rates.'lIl

MCl further states that SBC's proposal to offset the refund by estimating the amount of

presubscribed interexchange charges (PICCs) that each IXCs would have paid had the

Commission's new defmition been in place, is unreasonable.

No refund is warranted in this case. As noted in the Petition, SBC gained no financial

benefit through the implementation of its own definition of non-primary lines. The refund

constitutes an unwarranted windfall to IXCs, even though these same IXCs benefited from the

definition implemented by Pacific Bell. The MO&O effectively allows the IXCs to have it both

ways. The IXCs benefited by not paying as many non-primary PICCs as they would have under

the Commission's new definition, but they also are to be refunded the charges for the multiline

business PlCCs which would have been lower under the Commission I s definition.

In any event, IXCs should not be entitled to any refund unless they can positively

demonstrate that they will refund to end users their share of those charges they collected from

end users for PICC recovery. OtheIWise, the Commission is only encouraging another variation

of IXC practices that the Commission has been harshly critical of- failing to pass-on lower

access rates to end users. rfPacific Bell ''undercharged'' end users by billing a primary line

EUCL and "overcharged" IXCs through PICCs, (which have been passed through by IXCs to

the irrelevance of that data
HMCI atp. 7.
15 Mer at p. 6.
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end users), then IXCs have suffered no financial consequence and should only be entitled to a

refund if they make a refund to those end users who have allegedly been overcharged. Any LEe

refund without this step will simply constitute a windfall for the !.XC at the expense of the end

user. Because Pacific did not benefit financially from the implementation of its definition, nO

refund is warranted-

At a minimum, an offset must be imposed. SBC's proposed approach to an offset, as

well as others that may be conceived, must be allowed. While the MO&O states that it is not

possible "to determine the amount any particular IXC saved,'''6 a reasonable estimate can be

determined. If a reasonable estimate of the amount any particular IXC saved can be determined,

it must be allowed as an offset. To do otherwise would unjustly enrich IXCs and would

unreasonably penalize Pacific.

J& MO&O at para. 179.
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IV. CONCLUSION

reverse the MO&O in the manner described above.

For the foregoing reasons, SBC respectfully requests that the Commission reconsider and

9

Their Attorneys

Respectfully submitted,

SBC COM1v1UNICATIONS INC.
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